
Objections and Protests 
to Application PB25-0792
Stearns Weaver Miller for Penrod Bros. Inc.



Role: Ensure Conformance with 
All LDRs 

▪ Planning Board must ensure “conform[ance with] all development regulations.”

▪ Planning Board must consider land use matters referred by Commission.

THIS APPLICATION DOES 

NOT COMPLY WITH THE LDRs

1. BAIT & SWITCH. Resolution No. 2023-3282, approved Contract, requires that

development of the Property “substantially conform” with authorized

conceptual design. Application requests use and development radically

different from conceptual design.

2. COMP PLAN. Application requests largely commercial uses prohibited in ROS.



Rules: LDRs & Comp Plan

1) LDR requires “substantial conformance” of Application with 

Boucher RFP submission.

▪ Not about “procurement”

▪ Bait & switch also procurement law violation, but not before you. 

▪ Resolution/Contract is the LDR

▪ Applicant admits Resolution/Contract requirements governs:



Rules: LDRs & Comp Plan

1) LDR requires “substantial conformance” of Application with 

Boucher RFP submission.

▪ Resolution/Contract requires that Application “substantially 

conform” with conceptual design in Boucher RFP proposal.



Evidence: Applicant Ignores Issue 1, 
Admits Issue 2

1) LDR requires “substantial conformance” of Application with 

Boucher RFP submission.

▪ Evidence from applicant?

▪ Ignore LDR

▪ No evidence of substantial conformance

▪ No evidence about Boucher RFP submission—cannot even 

examine conformance 

▪ Evidence from us?

▪ Show you Boucher RFP submission

▪ Prove with architectural expert report → NO SUBSTANTIAL 

CONFORMANCE



2) Application must conform with Comprehensive Plan.

▪ Cannot approve use violating comprehensive plan without 

amendment to comprehensive plan. 

Rules: LDRs & Comp Plan



Evidence: Applicant Ignores Issue 1, 
Admits Issue 2

2) Application must conform with Comprehensive Plan.

▪ City staff and Applicant admit application violates 

comprehensive plan 

▪ Comp plan limits ROS to recreation and open space facilities.

▪ Application proposes largely commercial uses



Request: Defer or Deny

▪ Penrod is an interested party.

▪ Operator of Nikki Beach

▪ Operating within 375-foot radius of 

planned development

▪ On notice list

▪ Providing world-renowned luxury 

operations from this flagship location for 

nearly 40 years 

▪ Enforce LDRs

▪ Deny or Defer Application



Bait & Switch = 
No Substantial 
Conformance

City land regulations require 
“substantial conformity” of 
development with promised 
and City-authorized proposal

Instead, applicant requests 
radical deviation from the 
proposal it promised and the 
City authorized



Approved and required project…



…but Application pulls a bait and switch



Application requests project radically different 
from required and authorized plans



Non-Conformity with Required Project:
Complete Demo & Larger New Construction

Required Development

▪ Maintain existing structure

▪ Maintain parking format & location

▪ Maintain main building footprint 

▪ Total operational SF of 73,600

▪ Lot coverage of 13%

▪ Reduce construction waste

New Non-Conforming Application

→ Total demolition, new construction

→ Construction of parking understory

→ Increase in footprint by 7,745 SF 

→ Increase operational SF by 10,700 SF

→ Lot coverage of 41%

→ Increase to 141,000 SF of demolition



Required: Maintain Existing Structure
Request: Complete Demolition & New Construction



Required: Maintain Existing Structure



Non-Conforming Request: Complete Demolition



Non-Conforming Request: New Construction



Required: Maintain Parking Format
Request: New Parking Under-Story



Required: Maintain Parking Format



Non-Conforming Request: New Parking Under-
Story



Non-Conforming Request: New Parking Under-
Story



Required: Maintain Footprint
Request: Relocation & Increase Footprint



Required: Maintain Footprint



Non-Conforming Request: Relocation & 
Increase Footprint



Required: FAR 23,343 SF (73,600 Max. operational)
Request: Increase Operational SF to 84,297



Required: Lot Coverage of 13%
Request: Increased Lot Coverage of 41%



Required: Lot Coverage of 13%



Non-Conforming Request: Increase of Lot 
Coverage of 42,195 SF to 41%



Non-Conformity with Required Project:
Elimination of Sustainability Features

Required Development

▪ Increased “jungle” tree canopy

▪ Sustainable surfacing

▪ Resiliency feature of solar panels

▪ Location of pools & amenities 
alongside restaurants

New Non-Conforming Application

→ Reduced tree canopy

→ Increase impervious surface by 18%

→ Elimination of solar panels

→ Relocation of pools and addition of 
multiple water features, increasing 
maintenance and safety risks



Required: Increased “Jungle” Tree Canopy
Request: Reduced Tree Canopy



Required: Impervious surfacing of 62.5%
Request: Increase impervious surface by 18%



Required: Sustainable; Impervious Surfacing: 
62.5%; Pervious/Impervious Ratio: 0.60



Non-Conforming Request: Impervious Surfacing: 
81.3%; Pervious/Impervious Ratio: 0.23



Required: Adjacent Pool & Amenities
Request: Relocated Pool & Amenities



Required: Adjacent Pool & Amenities



Non-Conforming Request: Relocated Pool & 
Amenities



Non-Conformity with Required Project:
Increased Intensity

Required Development

▪ No reduction in parking during 
construction

▪ Traffic flow consistent with existing 
structure 

▪ 13 month construction timeline

▪ FAR (GFA) of 23,343 SF

New Non-Conforming Application

→ Demolition and closure of parking 
site for construction

→ 4x increase in traffic

→ Revised scope estimated to 
increase construction to 24-30 
months

→ FAR (GFA) increase of 650 SF



Required: No Disruption in Parking
Request: Demolition and Closure of Parking



Required: Traffic flow consistent with existing structure 
Request: 4x increase in traffic



Required: 13 Month Construction Timeline
Request: 24-30 Month Construction Estimate



Comprehensive 
Plan Violation

Resiliency Code Sec. 7.2.16.3 
specifies that no GU property 
may be used in a manner 
inconsistent with the City’s 
Comprehensive Plan.

Staff Report admits that 
proposed uses violate 
Comprehensive Plan policy 
RLU 1.1.19. 




